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FOR THE SECOND CTRCUTT 
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DAVID N,. EDELSTTIN ,Chief Judre,U.S.D.eCo,SeD.N.Y 


APPELLANT'S REPLY BRIEF 


The respondent hes opted to retain counsel(p.? Brief), 
who authors his the dtby served Brief,but elso submits 
8 voluminous Appellee's Addendum (AA).Resvendent has thus 
accepted a modified role. He hed dented sdversery status 
(AA-29). 

Over repested objection, he detsined to himself,end pre- 
empted the entire matter for an excruc‘eting 16-month period 
after notifying anpellent of his sutomatic order of disberment, 
(October 10,197) to Januery 16,1976) pursuing a vrivate 
Ynvestirsation". 

This was in radical depsrture from his essipned judiciel 


function in the Cenersl Court Rule 5(d) ,cited in extenso , 


st p.8,as the"relevant rule" by his counsel, Thst source of 


his suthority prescribed rather a 30-day limitation rule, 
upon which aopellant hovefully acted,and urged the Chief 
Judge.(A-2,3 et el., at seq.) 


On Janvery 16,1976,he returned to "hear" the matter, 
with some ultimetum undertones (AA 2,19,29).He disclosed 
nothing of his findings on thet 16-month expedition,He 
sourht only "reesons",prounds",srevments"for e vaaeture of 
his sutomatic ordere(AA 2,16517519920925526529)- He seemed 
not at sll inclined to grent the sworn hearings gthet might 


be necessary, if demonstration of the applicability of the 


four safeguerds of the Ryle were in order, to bar the adoption 
of the state court judgment, as by the rule reserved, (AA29,30), 
particulerly with respect to the "tnfirmity of truth in the 
guilt findings of the state court. /AA=30) 

Therefore, when sopellan’ was surprised by the Chief 
Judge's Opinion of February ?,1976brigkg into question,appel- 
ant’, now verified, versions of the stave court record,especisl~ 
ly thos relevant ones preceding the June 29,1965 disbarment 
judement ,appellent for the first time, was compelled to move 
for the formel sworn heerings, and moved promptly.(A-7) 

But epovellant was azsin survrised by his denominstion 


of thet substantive motion, gs one in "reergument" only(A-9). 


Never once hed the Chief Judge offered dispute or contre- 
diction of the apvellent's orsel presentations of January 16,1976, 
or of eny of his prior affidavits or letters (A-2 et seq. to 


A-23) including legel Memorende upon the facts. 


On that sccount, apvellent welcomes the heavy-volumed 
Appellee's Addendum of the Mnited States Attorney now, only 
because it corroboretes entirely,anvellant's presentations 


below, 


es 


Nor has the United Stetes Attorney taken a single exception 
from thet volume, to any report made by sppellent, or version 


of those stsete court events or vroceedings,. 


Why, then, one must ask,has the United States Attorney 
seen fit to bring this most revealing record of the State 


proceedings into print on this appeel? 


The answer must be, it is submitted,that he, as e member of 
the United States Yepartment of Justice,felt gurely, 48 frave 
injustice to this apvellsant,and to allow the "principles of 
right end justice" to onerate(quotine his Selling and Theserd 
cese excerpts (p.10), however belatedlyjswhile, at same time, 
attempting to defend theexisting Oninions of the Chief Judre,. 
For it must be truly ssid,that the doubts reised by the 


Chief judge's Yoinions, dissolvs before these Addendum 


disclosures.te followed in the footsteps of his predecessor(AA 7,8) 


‘nder the caption,"Issue Presented" at v.2,1it is clear 
that the Chief Judge's Order of faderal Disbarment rests, 
and is vrediceted solely upon the June 29,1965 state dis- 
berment order, per se, 9s 6 "constitutionally sufficient” 
basis therefor. Immedistely below ,counsel, by misnomerine 
the nature of anvellent's "attack}ss one on the "proceeding" 
in the state court,and its unconstitutionsality ,then meskes 
4t epvear that the Chief Judree had correspondingly"relied ra 
on Septomber °5,197h,-when he meade thet order, upon sny more, 
then the June 29,1965 judement presented to him,-so as to 


oven the door to his use of all the gybsequent "history of 


the proceedings" to overcome that judpment's inherent voidness, 


Tt were more accurate to say that the Chief Judge,in pure 


afterthought procesa,in defense of his issuence of the order, 


sought cover in the subsequent "history",to"mitiget e"or"cure" 


the admitted. sbsence of the fundamental constitutionsl pueranties, 


As we have shown in our Memorandum of March 5,1976,such refuge 


{s berred by the United States Suvrem Court 3no curability lies 


yt 


“a 
in subsequent vroceedings, (4-8) for aoknowledred leck of due 


process, holdinre that vacature alone cures.(More later, ) 


Appellant's legal vosture wes simple from the outset, 


before the Chief Judge: 


Tat the Chief Judre s order of disbarment recited 

and rested upon the statedisbarment order of June 
29,1965;:that seme was constitutionally end statutorily 
void on its fece,for lack of recital of statute- 
required due process end procedures "BEFORE" its 
issuance;eand that such face only reflected that actual 
duel leck3and that with the subsequent state court's 
own eliminationof some }} 1/2 of the original findings 
of guilt,recited in the inseparable Ovinion of even 
date,that judyment became obsolete in any eventsend 

so could not be a foundation for sny federal order, 


under. Rule 5(d).(New York CPLR Sec.5011)(sec.90 J.L.) 
The Chief Judge, in suspensefully withholding all 
his"investizated" findings, was denying to the appellant, 
the besic ripht to be confronted by his accuser, to mest and 
rebut. He hed »veen largely informed, by af*idavits, letters 
etc.,from the spnellant in thet 15-month period before the 


climectic"heasaring", of sannellent's claims «nd contentions, 


The Rsevort of the U,°.Attorney,of the Fastern strict 


of September °,1968,which does not upnear in the Appellee's 


k 


Addendum,disclosed that sich a judement could not serve as 
A predicate, imder Rule 5,°nd could not be followed by any 
velid proceedings,on such foundation, Thet United States 
Attorney had ,unon demand of his Chief Judee,made a three- 
year 'nvestiration,eand ea cony of said Report was duly served 


upon this appellant, 


Nor did the Addendum include the appellent's Main Brief 
filed in the New York Court of Appeals, which touched on every 
issuezgand it varticulerly took up, seriatim, each of the 
charges of the Prosecutions Petition of December 16,196h,, 
set out in extenso in the Addendum,and in the Appellee's Brief 
(pp.3-l),and demonstrated the makeweicht ,end triviel nature 
of those cherves and the allered evidence,.'nder Court Rule 
§ d,that would be relevent, to be sure,darticularly saferuards 
Now (2)(3) 9nd (h),(0.8),0n a sworn hear inezso hestily denied, 
by apnellee's second decision of March 19,1976(A-9) ,Appellent's 


motion ,therefor. was denominated a motion for rearzument only.(A-9), 


Appellee deploringly condones the constitutional failures 


as merely “economic dissdvantares.(p.12)Such view is in 


sharp contrast with those,so consistently held by the Justices 
of the Supreme Court for many vears,de ming secred the enjoy= 
ment end the protection thereof, of the vrivilege of member- 
ship st the Bar,end sbhorrent the stigme atteching to iis loss, 


temporary or permanent, 


wz 


“ty 


But the Fuentes case (post) made even thet cresser economic 


consideration, e @erave one to be avoided by unconstitutional 


offenses of the Courts. 


Appellee's recourse to the use of the tsrms 
"sufficient due process” and the"totality” of the state 
proceedings are also reprettsble adulterstions,in detrac= 
tion from the accepted fundamental sienificence of the 
"BREFORF" constitutionel standerds,snecially codified 
into the state disciplinery statute(Section 90(6) Judi- 


ciery Lew). 


The cited Selling snd Theard cesés svesk of a 
"duty" "not to disbar"(p.10),those cases now "codified" 
in the Southern District Court's Rule 5 d(operative also 


in the Eestern District ). 


Appellee's Brief at p.8,seliently omits,in recounting 
the state's Court of Appeals! notine, 

"that the order of disbarment(of June 29,1965) 
was predicsted solely on the cherres in the 
petition for disbarment,rejecting intimations 
4n the Avvellate Division's Opinion that e 
cherra not contsined in the Ovinion might 
have been the basis for the order", 

thet ,on the contrery,thet seid Ypinion,admittedly a joint 
pert of the Order(A-6,0.)),hes e specific reeital that the 
disbarment penalty wes "required" in tne presence of & 


findine of such guilt,erd notwithstendinr the totel 


absence of such a cherve inthe Petition. (AA, 345,350, 354) 


Morsover,thet such cherre, or any of the charres, 
contained in the Petition,which, for jurisdictional 
sufficiency, would heve had to be recormended by the 
presiding Judge of the Judicial Tnquiry@A-l17) in, 
end by s Report,wes ever so recommended, is belied 
by the Prosecutor's own statement(AA-31l,5).Jn fact, 
suc” Report, sllered to have been made by ni 
in the Petition,never spneared to this eee 
the proceedings were strange(AA-85),end sheer power,not 
lew 9nd order, seemed sat work, to produce that disber- 
ment order, so abrupt itn nature(A-23h) certainly, the 
Chief Judcee, sfter his Investiretion,should have brought 
the seferuerd vrovisions of Rule 5 d (1)(2)(3)(h) into 


protective overation, 


That the state courts were consciously,énd openly 
most hostile snd predetermined adversaries of this ap- 
pellant,despite his absolutely clean record(AA 313, 369} has 
now been brourht into the onen by the ''nited States 
Attorney heregso that the Chief Judge,when he became 
privetely swere thereof,it would seem, became oblipated 
to vacate his 6x parte order of disbarment,.( AA+293-315 
incl.). Svecfsl reference is here hed to the last parerrephs 


of AA 399,315,end 306, 


That obligstion wes shown the erester,unon demonstra- 
tion thet the Chie? Judee wes imposed unpon,when he yielded 


thet ex parte Order of September 75,197 (AA=3), 


by the deliberete withholding from him of the historic 
fact of the prior 3-year Investiration in the Fasterri 
District by its United States Attorney upon order of 
its Chief Judge ,uvon exactly like sovlication for 
federal disbarment there,his Report to the Chief Judge 


end the dismissel of thst eapovlication. 


The Appellse's Brisf avoids completely all 


reference to the due-vrocess requirement on the 

State courts to set sside the judgment of disbarment, 
with their dismissals of findings of puilt, upon which 
the judgement was based,snd the three case citations, 
two,of the state dourt of Apoesels, end the one of the 
Supreme Yourt(Del Bello,Serisohn3send Gompers vs.Buck 
Stove respectively), requiring thereuvon 8 reassessment 
of penalty. Thus, aovellent was denied the equal 
benefit of the state lew, prescribed by the lth 


Amendment. 


Tt 4s now bevond dispute, that the stete court 
proceedings were retalistory in neture. The Chief 
Judge however, found epvellant's use of that term, 
"conclusory}:His Addendum leaves no further doubt 
(A-9,AA 291-315)3and elso,as to the repeated tenders 
by the Chief Judge, of the normal presumptions of good 


feith,and normal confidence, ,ettributed to the membership 


of s hirh confrere Bench of the State of New York, 


thereby to overcome our claims (A-6).With the U.S, 
Attorney's production of the Appellee's Addendun, 
the csse must now be deemed free of those normel 


presumptions, 


Apvellent submits that the abruptness of the 
stete disberment order,and the continuing retention of 
that disberment,desnite the obsolescernes of that judrment, 
can only be attributed to such retsalistory prevalence, 


in high places,(AA 365,var,h). 


While the Chief Judes end the stete courts 

often repeat the apnellent's failure to "deny" the 

charres,, it is refreshing to have the U.S,Attorney 
now concede that appvellents "Answer", an ll-ground plea 
"In ber enddemurrer" (AA-36l,) did in fact contein(p.5) 

“a number of defenses" - 

precisely es the Fastern District's 'p;ited State's 
Attorney had reported to his Chief Judregwhich normally 
require ea trial, instead of a summery finding and dismis-~ 


sel es beine"without merit"(p.5). 


Here, will be relevant two recent disciplinary 


cases reported in the N.Y.Lew Journel,front pere,of June 


17,1976 and July 29,1976 (Re Werde, and Rez Perisi,Attorneys),. 


Therein, the attorneys failed to appear ,answer or oppose 
the cherres in eny wey,yet o Referee is designated to take, 


and test the sufficiency of the evidence,and report thereon 


back to his appointing Ap»rellate Division(*econd and. First 


Departments alike),subject to motion to confirm, Only in 


Appellent's case,and wherein intention to defend wes 


at once brought home bv such extensive Answer of @ pre- 


liminary nature, @s suthorised by state lew,wes that 


customery,end due process cast aside(ss shown unprecedented 


since 1735 in New York leeal history)(fA 295)). 


The 11,S.Attorney 8 introduction of the Addendum 
would seem to necessitste either the vacation of the Chief 
Judge's Order of Sevtembsr 25,197, or the sworn hear ing 


on the four sefeguard issues set up in the Rule Sde 


Rule 5 d is clear,that tho proceedings, receding 
the disciplinary order of the Chief Judgo,ere to be the 
tests;for it reeds thet the judement of the state court is 


to bind him, 


“unless an examination of the recorc, 
resulting in such discipline, diasclcseases 


a prior | 


"lecking in notice or oprortuntty to bo heard”, 


The gist is the priority, as the state stetute 
Literslly prescribes,usine the word" BETORE";sbarring eny 
subsequent shoring-up or “eateblishing"” process, It is 
submitted thet the very thought is inimicel to the protection 


contemplated. And so the Supreme Court hes most recently held 


in the Fuentes cese;not to be found referred to,in either 
the Chief Judge's second Opinion (A-8)dated March 19,1976, 
responding to Apnellent's March 5,1976 Memorendum letter, 
quoting therefrom et great relevent length, nor in the 


Appellee's Brief. 


Appellant's Brief did not quote it,but in interest 
of brevity, ssked 8 resdine of that Memorandum letter.Appellant 
now quotes from two Suvreme Court ceses,“uentes end berper »— 
the letter in reference to an equally relevent princeivle 


in view of Court Rule S(d) sefecuards, 


The Fuentes case bars the"subsequent"curability " 
proposition, invoked by the Chief Judre, and the concepts 
of"constitutionelly sufficient" and "totality", petenwerk 
approach. , It is incompatible with such blurring epproech, 
seeking to dull the sharp edge of constitutional guerenties, 
thus to render them nil. 't has been held, that a judgment, 
lacking that due process,cannot command judiciel respect 
anywhere (A-,pel} Mooney v.Holehan,29 US 103,end Justice 
Frankfurter in 330 U.S at p.309. The only remedy is vecatur 
first. We quote: (Fuentes v.Shevin,li07 US 67(1972) 


"The constitutionel right to be heerd is a basic 
aspect of the duty of government to follow a 


feir process of decision-meking,when it sctato 
deprive s person of his possess tones purpose 
° e requiremen s not oniy to sure ebstrect 
fair play to the individuel.Its purpose,more 
particularly, is to protect his use snd posses- 
sion of proper ‘om arbitrary encroechment-- 
to mintates substentively antetr or misteken 
deprivations of property...50 viewed, tne prohi- 
Breton age inst the Sprieation of property with- 
out due process of law,REFLECTS THE HIGH VALUES 
EMBEDDED IN OUR CONSTIMUTIONAL AND POLITICAL 


4 


—— ee COR TE ET ET EE EE IRIN | AE CUCINA ERO RSIS IRR ROREDENT RMN > = 


"HTSTORY,THAT WE PLACE ON A PERSON'S RIGHT TO 
ENJOY WHAT IS H'S,FREF OF GOVERNMENTAL INTER= 
FERFNCE. (citing cases)(emphasis added) 


"Ir the right to notice ende hearing is to 
serve its full purvose,then it is clear that 
4t must be granted AT A TIME WHENTHE DEPRIVA-= 

TTON CAN STILL BE PREVENTED, At _a leter hearin 
an individual's possessions can be returned 
to him, iT they were unfeirly 6r “nk stokenly 
téken i& the first place.Damages may even be 
awarded to him for the wrongful deprivetion, 
BI'T NO LATER HEARTNG AND NO DAMAGES AWARD ~~ 
CAN UNDO THE FACT, thet the arbitrery teking 
thet wes subject to the right of procedurel 
due process HAS ALREADY OCCURR®D, "This Court 


hes not embraced the general proposition 
te(Stenley 


. A Tr 4 49 * 
vs tllinois,l0S US 64557)ees OPPORTUNITY FOR 
THAT HEARING MCT BE PROVIDED BEFORE THAT DEPRI- 
VATION TAKES PLACK(citine ceases)(citing the 
attorney's disciplinery cese of Re Ruffalo 
390 U.Se Sluy(emphesis added) 


At 0.85: 

"Tt 1s now well settled that a temporary,non- 
finel deprivation is NONETHELESS a "deprivation" 
in the terms of the lth Amendment, (Sniadack vs. 
Femily Finence Corp. 395 US 337.(Referring to 
the Ruffalo case mte,pertinently, Justice 
Dougles therein emphasized: 

"As noted,the cherre (no.13) for whict 


he stands disberred, was not in the 
Origine! cherges made ageinst him." 


The Fuentes ovinion cited the Armstrong v.Menzo ovinon 
wherein is reised the svecific question (380 US 5hS5) 
"_cwhether the SUBSTQUENT H™ARTNG ON THE 


ORTITTONSR'S MOTION TO SET ASIDE THE DECREE 
SFRVED TO CURE TTS CONSTTTU™TONAL TNVALIDT TY" 


Holding sharply in the negative, it went on to contradict 
the Stade of Texes Civil Court of Appeals,bolstered by 
“eoxes precedents", which supvorted the curability by 
“subsequently effordiing)ed to him upon his motion to set 
aside thedecree. And the Court,in overrule,(at pe552), 


12 


cetera armen 
a AREER “SRA RE EEN, A EBS SE AMEE 
SS 


BPR RR oS eS 


declaring that the opportunity for due process, to 
be heard"must be eranted et e meaningful time and 
in a meaningful menner", sedding 
"The trial court covld have fully eccorded 
this right..only b anting the motion to 
set PTD the decree IND CONSTOER THIS CASE 
WwW. Only thet would hsve wiped the slate 
clean. Only thet would heve restored the 
petitioner to the position he would have 
occupied,hed due process been accorded to 
him in the first vlece. His motion should 
have been granted", 
This eannellent made such very motion,end same 
| 
was denied(AA& 325),dated Avumust 3,1965(AA 331). Tn 
the instant case, it beers renestine ,that,not only wes 
essential notice lacking,but literally,the right to 
hearing on the noticed cherees,was snapped off,when 
the legel vrocedure for responding,on the merits, 
arrived, The Anpnellete Division, on the same day thet 
thet it dismissed respondent's motion to dismiss 
for legal insufficiency of the Compleaint,granted 
Petitioner's motion for discipline, cutting off the 
UNIVERSAL right of a defendant, under the stete's 
Civil Practise Lew end Procedure Act,to serve sn 


Anewer to the merits,efter proof of service of the 


order of deniel(Sec.2711(f) and Oh (CPLR), 


The Berrer case (Berrer v..S.,255 US 2?,) 


was cited by enpellent in A-8, for its inseparable 


relevency, in view of the permestine claims of bies,-.__ 

to the overstion of the seferuerds under Court Rule Sd. 
"To gommit to a judge a decision upon the 
truth of a fact piver chance for the evil 
areinet which the section is directed, The 
remedy by appeal is inadequate, It eomes 
efter the triel ,and if prejudice exists, 
4t has worked its evilsend e judgment of it 
in dreviewing tribunal is PRECARIOUS, It - 
goes there fortified by PRESUMPTIONS,” 

(The Chief Judges Opinion bears witness(see lower 

pege 5,and peb6,footnotesNo.17,19s21,A-~ » ) 

Tt is cleer thet the ert of the Chief Judge's 

Ovinion was to condemn the judement,only to preserve it 


by"subsequent"proceedings, 


It is submitted,thet efter the examination of 
the state court records,and the Kseport of the United 
Steve's Attorney of the Easterm District, the burden 
of the Chief Judge, under Generel Court Rule 5 d, 
must be deemed to have erown,since that record disclosed 
thet this appellant,in the State Court phed reised 
questions of the jurisdiction of the very proceedings, 
the extant bias and hostility,end sdversery status of 
the judement-issuing Court,the const‘tutional feilures 
of each of the Stete forums, before judgment,end after 
dismissel of the some |: 1/2 of the original findings of 
guilt end the cherges upon which they rested,cresting as 


it were a"whole new ball-game". 


Acspgettuily 8 
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STATE OF NEW YORK, COUNTY OF NEW YORK 5S. 


I, Victor Ortega, being duly sworn, 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
1027 Avenue St. John, Bronx, New York 


That on the 9th day ofAugust /%6 at Foley Square , New York New York 
d t served the annexed | Reply Brief upon 
 Bevid By “Edelstein Chief Judge District Court li P 


the Attorney in this action by delivering a 4rue copy Shereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and described in said 
Papers as the Attorney(s) herein, 


Sworn to before me, this 9th 
day of | August 19 76 
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